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CODE OF ETHICS FOR TRINIDAD CITY COUNCIL AND  PLANNING COMMISSION 
 
 

PREAMBLE 
The residents and businesses of Trinidad are entitled to have fair, ethical and accountable local 
government.  Such a government requires that public officials: 
 

 Comply with both the letter and the spirit of the laws and policies affecting operations of government. 
 Be independent, impartial and fair in their judgement and actions. 
 Use their public office for the public good, not for personal gain; and 
 Conduct public deliberations and processes openly, unless legally confidential, in an atmosphere of 

respect and civility. 
 

To this end Trinidad City Council has adopted a Code of Ethics as follows: 
 
PUBLIC INTEREST  
Recognizing the stewardship of the public interest must be their primary concern, Council members and 
Planning commissioners shall work for the common good of the people of Trinidad and not for any private 
or personal 
interest.  Council members and commissioners must endeavor to treat all members of the public and 
issues before them in a fair and equitable manner. 
 
COMPLY WITH THE LAW 
Council members and Planning commissioners shall comply with the laws of the Nation, the State of 
California, and the City in performance of their public duties. These laws include those pertaining to 
conflict of interest, election campaigns, financial disclosures, employer responsibilities and open 
processes of government. 
 
CONDUCT OF MEMBERS 
Council members and Planning Commissioners shall refrain from abusive conduct, personal charges or 
verbal attacks upon the character or motives of other members, commissioners, staff or the public. 
 
RESPECT FOR PROCESS 
Council members and Planning Commissioners shall perform their duties in accordance with the 
processes and rules of order established by the City Council. 
 
CONDUCT OF PUBLIC MEETINGS 
Members shall prepare themselves on public issues by reading all the information available to them prior 
to the meeting where these issues will be addressed. Members shall listen attentively to public discussion 
before the body and focus on the business at hand. 
 
DECISIONS 
Decisions shall be based upon the merits and substance of the matter at hand. Differing points of view - 
either of other members or the public, shall be treated with respect. 
 
COMMUNICATION 
It is the responsibility of the Council members and Planning commissioners to publicly share substantive 
information that is relevant to the matter under consideration and which they may have received from 
other sources. 
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USE OF PUBLIC RESOURCES 
Council members and Planning commissioners shall not take advantage of services or opportunities by 
virtue of their public office that are not available to the public in general. They should avoid any action that 
could be construed as, or create the appearance of, using public office for personal gain, including use of 
staff time, stationery, equipment or supplies, or other City facilities of resources to promote personal 
purposes. 
 
PUBLIC ADVOCACY 
Members shall represent the official policies and positions of the City Council and Planning Commission. 
When presenting their personal opinions, members shall explicitly state they do not represent the Council 
or the City. 
 
CONFIDENTIAL INFORMATION 
Council members and Planning commissioners shall respect and preserve the confidentiality of 
information provided to them concerning confidential matters of the City. 
 
They must neither disclose confidential information without proper legal authorization nor use such 
information to advance the personal, financial or private interests of themselves or others. 
 
CONFLICT OF INTEREST 
In order to assure their independence and impartiality on behalf of the public good, members shall not 
use their official positions to influence government decisions in which they have a material financial 
interest or where they have an organizational responsibility or personal relationship which may give the 
appearance of a conflict of interest. 
 
Council members and Planning commissioners need to be above suspicion. When a public official 
participates in a decision that does not fall within the specific statutory guidelines for conflicts of interest 
but still does not "look" or "feel" right, that public official has probably encountered "the appearance of 
impropriety". For the public to have faith and confidence that government authority will be implemented in 
an even-handed and ethical manner, public officials may need to step aside, for the good of the 
community, even though no technical conflict exists. 
 
INDEPENDENCE OF THE PLANNING COMMISSION 
Because of the value of the independent advice of commissions to the public decision-making process, 
members of the Council shall refrain from using their position to unduly influence the deliberations or 
outcomes of Planning Commission proceedings. 
 
IMPLEMENTATION 
Ethical standards shall be included in the regular orientations for newly elected and appointed officials. 
Members entering office shall sign a statement affirming they have read and understand the City of 
Trinidad Code of Ethics. 
 
COMPLIANCE AND ENFORCEMENT 
All members of the City Council and Planning Commission have the responsibility to intervene when 
actions of members that appear to be in violation of the Code of Ethics are brought to their attention. Any 
member may place an allegation of Ethics Code violation on the City Council agenda, and it shall always 
be placed first in order on the agenda. 
 
The Council, by at least a 4/5 vote, may impose sanctions on members whose conduct does not comply 
with the City's ethical standards.  
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CITY OF TRINIDAD CODE OF ETHICS:              MEMBER STATEMENT 
 
As a member of the Trinidad City Council or Planning Commission, I agree to uphold the Code of Ethics 
for elected and appointed officials adopted by the City and conduct myself by the following model of 
excellence. I will: 
 
Recognize the worth of individual members and appreciate their individual talents, perspectives and 
contributions; 
 
Help create an atmosphere of respect and civility where individual members, City staff and the public are 
free to express their ideas and work to their full potential; 
 
Conduct my personal and public affairs with honesty, integrity, fairness and respect for others. 
 
Respect the dignity and privacy of individuals and organizations; 
 
Keep the common good as my highest purpose and focus on achieving constructive solutions for the 
public benefit; 
 
Avoid and discourage conduct which is divisive or harmful to the best interests of Trinidad; 
 
Treat all people with whom I come in contact in the way I wish to be treated; 
 
I affirm that I have read and understood the City of Trinidad Code of Ethics. 
 
 
 
 
Signature: _______________________________ 
 
Date:  _______________________________ 
 
Title or Office: _______________________________ 
 





































 MEMORANDUM 
 
TO: Trinidad Planning Commission 
 
FROM: Trever Parker, City Planner 
 
DATE: July 10, 2008 
 
RE: Ethics 
 
 
Due to the recent accusations against Planning Commissioners in regards to the ethics of them 
voting on the Marshall project, Chairman Morgan requested that this item be on the agenda for 
discussion. I listed it on the agenda under action items in case you want to make a request or 
recommendation to the City Council or take any other action. As I understand it, the City 
Attorney is addressing this issue both in terms of the specifics of the Marshall project, but also in 
general for future projects. I have attached the Trinidad Code of Ethics that was adopted by the 
City Council and also provided some additional resources. I provided links below to those 
resources and others.  
 
I found most of the resources I provided in your packets on this site: 
http://www.ca-ilg.org/ethicsfaqs 
 
The following is a link to on-line ethics training: 
http://localethics.fppc.ca.gov/login.aspx 
  



A s  a person seeking public office, you are about to embark upon a 
challenging and rewarding journey. This is particularly true at the local 
level —where government and the public intersect most directly. Public 

service affords you the opportunity to address real community problems and to 
help shape your community’s future. 

Whether you are motivated 
by an interest in a particular 
policy issue or by a desire 
to give something back, the 
rewards of working with 
others to improve your 
community will be many. 
But it won’t be easy. Public 
service also requires courage 
and personal sacrifice. 
You will be asked to make 
difficult and sometimes unpopular decisions. Your actions will be scrutinized as 
never before and the law is likely to affect what you can do or not do to a greater 
extent than you are used to—particularly as it relates to ethics. 

This pamphlet answers three questions:

1. What are the basic principles of public service ethics laws?

2. How can I determine the impact of these laws on me?

3. Where can I get additional help and support if I still have questions?

The goal is to provide a general overview of ethics laws that apply to public service, 
as well as practical tips on how to assess how these laws might affect you and your 
service. The emphasis is on what you need to know before you are elected or ap-
pointed, so you can make an informed decision whether public service is right for 
you at this time     

Introduction to Ethics Laws
Election or appointment to local public office brings with it a number of important 
obligations. Public officials commit to spending significant amounts of time in 
service to their communities; they also assume a responsibility to work for the bet-
terment of their communities.

Success in 
Public Service:
What You NEEd to KNoW Before  
You arE appoINtEd or ELEctEd

Institute for Local Government 
1400 K Street
Sacramento, CA 95814 
(916) 658-8208
Fax:  (916) 444-7535 
www.ca-ilg.org 

Copyright © 2006 by the  
Institute for Local Government

“Election or appointment to local 

public office brings with it a number  

of important obligations.”

About the Institute  
for Local Government 
The Institute for Local Government 
is the nonprofit research affiliate of 
the League of California Cities and 
California State Association of Coun-
ties.  Its mission is to provide practical 
resources to local officials to assist them 
in their service to their communities.  
For more about the Institute’s work, 
please visit www.ca-ilg.org.

The Institute is grateful to Andrew 
Massey and Susan Catron for their 
help with this pamphlet.  The pamphlet 
was Andrew’s brainchild while he was 
a student at UC Hastings College of the 
Law participating in the Public Law 
Research Institute Program; Susan’s 
communications skills materially as-
sisted in the effort while she was a stu-
dent in Sacramento State University’s 
Masters in Public Policy Program.

The Institute’s mission is to develop 
forward-thinking resources to help local 
officials serve their communities.
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With public service also comes a number of important obliga-
tions under federal, state and local ethics laws. Ethics laws 
impose rules on the manner in which public officials conduct 
themselves. These ethical obligations exist to reinforce and 
uphold the trust the public places in the hands of those who 
wield the power of government. As such, these obligations af-
fect a wide range of public officials. 

An overarching goal of ethics laws is to maximize the likeli-
hood that a public agency’s decisions are based solely on what 
best serves the public interests. Ethics laws frequently strive 
to avoid even the appearance of impropriety, as well as actual 
improprieties. Moreover, many of the penalties for violating 
these laws are quite severe.

Keep in mind as well that the laws represent the floor for pub-
lic officials’ conduct. If you seek public office, you are encour-
aged to set your sights well above the minimum standards 
of the law and the public is likely to expect you to do so too. 
In addition, a number of agencies have adopted ethics codes 
that supplement ethics laws by stressing the values in public 
service.

Becoming fully informed of public officials’ obligations under 
the ethics laws before you seek or assume office helps you 
determine whether public service is right for you. Count on 
spending a fair amount of time and energy after you assume 
public office in becoming even more informed about how 
these laws will affect your service, as well as in complying with 
the law.

Key Concepts
The goal of ethics laws is to maximize the likelihood that pub-
lic agency decisions are made solely with the public’s interests 
in mind. Ethics laws create a floor for public officials’ conduct, 
not a ceiling. 

What Kinds of things do Ethics 
Laws cover?

Ethics laws fall into four general categories:  

1) personal Financial Gain. Personal gain and public of-
fice don’t mix.

�) perks. The law generally frowns on special perks for 
officeholders. 

3) transparency. The public has a right to know a great 
deal about public officials and their decision-making 
processes. 

4) Fair processes. Public officials are expected to be fair 
in their decision-making, particularly under certain 
circumstances; this sometimes can limit one’s role as an 
advocate. 

Each area of ethics laws is briefly described below, along with 
some questions for those seeking public office to consider. 

Financial Gain appearing to 
Influence decisions
The notion behind laws prohibiting private financial gain is 
that public officials’ economic interests cannot even appear to 
influence their governmental decisions. For example, public 
officials usually:  

• Must disqualify themselves from decisions that may 
affect (positively or negatively) their economic interests; 
relevant kinds of economic interests include real property, 
sources of income (such as employers, customers and 
clients) and investments. 

• Are forbidden from being on “both sides” of a contract 
(for example, lessor and lessee) when the contract comes 
before their agency for decision.

• May not acquire interests in property within 
redevelopment areas over which they have decision-
making influence.

In addition, promising to take a certain governmental action 
in exchange for a benefit (including money, gifts or campaign 
contributions) is a crime, with severe penalties.

Questions to consider:
• Will the nature or extent of your—or your family’s— 

economic interests significantly limit when you can 
legally participate in the agency’s decision-making 
processes? 

• Will holding public office inhibit your business or 
investment activities in a way that is too financially 
burdensome?

• Do you presently or would you like to in the future do 
business with the agency? 

MaNdatorY EthIcS EducatIoN  
For LocaL oFFIcIaLS

State law requires most local elected and appointed of-
ficials to attend ethics training.  The basic requirement is 
two hours every two years.  

Finding and participating in such training activities is one 
way to get more information about public service ethics 
laws and principles even before entering public service.  
To learn more, visit the Institute’s website: www.ca-ilg.
org/ab1234compliance.
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• Are you seeking office to influence public agency deci-
sions relating to property near your home or business? 

If the answer to any of these questions might be “yes,” get 
more information on the financial interest ethics laws so you 
can determine how they will affect you. 

personal advantages and perks  
relating to office
The law strictly limits the degree to which an officeholder can 
receive benefits relating (or appearing to relate) to his or her 
status as a public official. Generally speaking, public officials:

• Receive limited (sometimes no) compensation and ex-
pense reimbursement for their public service activities.

• Must disclose all gifts (including meals, sporting events, 
concerts and travel) received of $50 or more and may not 
receive gifts aggregating over a certain amount from a 
single source in a given year. (Note:  local regulations may 
be more restrictive.)

• Cannot be paid for speaking, writing an article or attend-
ing a conference.

• Cannot receive loans over $250 from those within the 
agency or those who do business with the agency.

• Face severe penalties if they use public resources (this 
includes agency staff time and equipment) for either 
personal or political purposes.

Questions to consider:  
• With whom do you regularly exchange hospitality and 

gifts? Will you or they view disclosing or limiting these 
gifts as a problem?

• Will the limited compensation and expense reimburse-
ment impose a financial burden on you? 

If the answer to any of these questions might be “yes,” get 
more information on these ethics laws so you can determine 
how they will affect you. 

transparent decision-Making 
The public trusts decision-making and other processes that 
it can observe. This means that you will likely be operating 
in more of a fishbowl as a public official than you are accus-
tomed to as a private person. Public officials:

• Often must share information about their private finan-
cial interests. 

• Must conduct the public’s business in open and publi-
cized meetings.

• Must allow public inspection of documents and records 
generated by public agencies.

• Must disclose information about their personal efforts to 
raise funds for good causes in the community (if $5000 or 
more from a single source in a year).

Questions to consider:
• Do you feel comfortable making available to the public 

details about your private financial activities? Does your 
spouse, domestic partner or dependent child feel uncom-
fortable making many of these details available to the 
public? 

• Will you feel frustrated and unduly constrained by having 
to have all discussions with your fellow elected or ap-
pointed officials at open and publicized meetings? 

• Will you find the requirements that most records main-
tained by your agency—including e-mail communica-
tions—be available to the public too intrusive?

• Do you do a lot of fundraising for worthy causes? Are 
you uncomfortable having these activities become public 
knowledge?

If the answer to any of these questions might be “yes,” get 
more information on the transparency laws so you can deter-
mine how they will affect you. 

WhY It’S SMart to pLaN ahEad

Understanding public service ethics laws and principles 
can help you:

• Identify and address potential sources of problems 
before you commit to seeking public office.

• Make an informed decision about the particular office 
you seek.

• Make a positive difference in your community by 
maintaining your community’s trust and confidence 
in your leadership.

• Avoid illegal or embarrassing situations that can be 
personally costly.

Different ethics laws apply in different ways, depending 
on whether a person is elected or appointed, the local laws 
that apply, the kinds of decisions the public official must 
make, and his/her particular activities and assets.  Taking 
the time to acquaint yourself with the relevant laws can go 
a long way toward helping you avoid future headaches.  

Success in public Service:  What You Need to Know Before You Are Appointed or Elected
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Fair processes
Finally, ethics laws are built on the notion that officeholders 
should make decisions without regard to who is affected and 
after fairly considering the facts and existing rules relating to 
an issue. To uphold the principles of fairness and impartiality, 
public officials:

• Cannot simultaneously hold certain public offices or 
engage in other outside activities that would subject them 
to conflicting loyalties. 

• Cannot participate in entitlement proceedings on ap-
pointed bodies – such as land use permits – involving 
campaign contributors.

• Cannot solicit campaign contributions of more than $250 
while sitting on appointed bodies from permit applicants 
while an application is pending and for three months 
after a decision.

• Cannot participate in quasi-judicial proceedings (when 
they are applying agency policies to specific situations, 
such as permit entitlements) in which they have and/or 
have expressed strong personal or subject matter biases.

• Cannot participate in decisions that will affect their im-
mediate family (defined as spouse/domestic partner or 
dependent children). (However, an appearance of impro-
priety may also prevent an officeholder from participating 
in decision affecting their parents, independent children 
and siblings.)

• Cannot ask agency staff for campaign contributions and 
should not ask staff to support their candidacies.

Questions to consider:  
• Will the nature of your family members’ interests present 

a potential conflict? 

• Do you currently hold public office whose jurisdiction 
overlaps with the jurisdiction of the agency in which you 
want to serve?

• Do you plan on making statements in your campaign that 
may cause you to be disqualified from participating in de-
cisions you or your supporters care deeply about because 
of bias? 

If the answer to any of these questions might be “yes,” get 
more information on the fairness ethics laws so you can deter-
mine how they will affect you. 

Key Concepts
Ethics laws are complex and could have a significant effect 
on what you can and cannot do in public service and your 
private life. Thinking about these impacts in advance helps 
you determine whether public service is right for you at this 
time in your life. 

how can I determine the 
Impact of these Laws on Me?

These laws are extraordinarily complex. There are several 
steps you can take to make a preliminary assessment of how 
these laws will affect you, based on your activities and assets. 
Although going through these steps is no substitute for legal 
advice, doing so will give you a better sense of whether it is 
realistic for you to serve and whether you need to seek ad-
ditional assistance.

STEP 1:  Understand the duties and roles  
of the office you seek.

Understanding the position you are seeking makes sense 
for all kinds of reasons, of course. Most importantly, such 
an understanding will help you determine whether you will 
find public service personally satisfying. It can also help you 
understand how the ethics laws might affect your service in 
that position.

Research strategies include:

• If you are applying for an appointive position, the ap-
pointing agency will typically have a description of what 
the appointed body does. Check out the agency’s website 
or contact either the clerk’s or administrator’s office.

• If you are running for an elected position, the agency’s 
website can give one a good sense of what the agency’s re-
sponsibilities are. Elected officials are usually responsible 
for providing policy direction to paid, professional agency 
staff, as well as making budgetary decisions and hiring 
top staff members. The agency’s charter and ordinances 
are other sources of information, as are associations of 
local agencies like the one in which you wish to serve; 
examples include the California Special Districts Asso-
ciation (www.csda.net), the California State Association 
of Counties (www.csac.counties.org), and the League of 
California Cities (www.cacities.org).

• Review meeting agendas. Many agencies post these on 
their websites; if not, check with the agency’s custodian of 
records (typically the clerk).

a NotE about hoLdING MuLtIpLE oFFIcES

If you already hold a public office and accept a second one 
that would subject you to conflicting loyalties or involve 
overlapping jurisdictions (as defined by the law), you 
automatically vacate the first office.  Attorneys refer to this 
as an “incompatible office” problem.
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• Attend meetings of the body to gain a deeper apprecia-
tion of what the position involves. Some public body 
meetings are also televised; check the local public-access 
channel for your cable television provider.

• Talk to those who already serve in the position you 
seek. Find out what kinds of responsibilities the posi-
tion involves and what kinds of decisions they make. Ask 
questions about time commitments (remember attending 
meetings typically involves preparation time in reviewing 
agenda materials), including service on collateral deci-
sion-making bodies (sub-committees, joint powers agen-
cies, regional bodies, statewide associations and so on). 
Individuals who have similar professional, investment, 
business or other interests can be particularly helpful in 
understanding what kinds of potential conflicts-of-inter-
est or other ethics law issues arise. 

STEP 2:  Think About How These Responsibilities 
Might Intersect with Your Professional, Business, 
Family, Investment and Personal Interests.

Here are some strategies:  

• Review a copy of a Statement of Economic Interests 
(Form 700), which is available online from the Fair 
Political Practices Commission. It will give you a good 
sense of the kinds of activities and assets you may have 
to disclose, as well as those which may form the basis 
for a disqualifying conflict of interest. 

• Disclosure obligations vary somewhat by the office 
you are seeking, but generally disclosure require-
ments include business interests, investments and real 
property interests, and exclude bank accounts and 
some loans. For more information, see “Your Duty To 
File:  A Basic Overview of State Economic Disclosure 
Law And Reporting Requirements For Public Officials” 
available from the Fair Political Practices Commission. 
(See reference list on page 7 for information on how to 
obtain a copy.)

• Think about your work activities. Do you or your 
company presently do business with your agency (or 
is there a desire to do business in the future)? Is where 
you work extensively regulated by the entity on which 
you wish to serve? Is your business located in the heart 
of a downtown revitalization effort that will be a major 
focus of the agency’s effort? 

• Is your home or other property close to a problem that 
you want to address once you get into office? 

• Remember that the conflict of interest rules typically 
extend to assets, income and liabilities of your spouse 
or domestic partner, as well as those of dependent 
children. Does your spouse (or do you) work for the 

organization in which you seek a position, or an or-
ganization that receives funding from your agency? Is 
there a possibility that family members might want to 
work for the agency and their ability to do so might be 
affected by conflict-of-interest and/or anti-nepotism 
rules?

• Consider other family and personal relationships as well. 
Even though these may not form the basis of a legal con-
flict of interest, such relationships can nonetheless create 
questions in the community about whether you are truly 
putting the community’s (as opposed to your friends’ and 
family’s) interests first. 

• Social relationships will also be affected by your public 
service. If your golf, bridge or gourmet group typically 
includes people who will be serving on the same body as 
you, the media and others are likely to question whether 
you are discussing agency business outside an open and 
publicized meeting. The same thing may occur if you 
serve on community boards together, work at the same 
place, or participate in the same service clubs. 

• Similarly, how you socialize and travel may be affected. 
If you routinely vacation or receive sporting event tickets 
or similar gestures from those with business before your 
decision-making body, you may need to include those ac-
tivities on your disclosure forms. In some instances, such 
gestures may be subject to dollar value limits or disqualify 
you from participating in decisions affecting those indi-
viduals. Legal issues aside, consider the public’s percep-
tion of the effect of such activities on your inclination to 
put the public’s interests first in your decision-making. 

These are just a few of the kinds of questions that are helpful 
to ask yourself as you consider public service.

STEP 3:  Determine Whether You Would Benefit 
from More Information on How the Law Would 
Affect Your Public Service.

If the answers to the above questions suggest you would face 
either legal or ethical issues as a public servant, check out the 
resources for further reference on the following pages. Consult 
an attorney knowledgeable about public sector ethics laws.

• Talk with the agency attorney. Keep in mind, however, 
that he or she is not providing information to you as part 
of an attorney-client relationship and your conversation 
will not be confidential. Because of this, the agency attor-
ney may feel most comfortable referring you to resources 
for further information or to attorneys who can help you. 
Help may also be available from an agency ethics com-
mission or officer.
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• If your issue arises under the Political Reform Act, the 
Fair Political Practices Commission may be able to offer 
advice. Check out the FPPC’s website to get a sense of the 
agency’s jurisdiction and contact information:

Fair Political Practices Commission
(866) ASK-FPPC (Toll-free) or (916) 322-5660
www.fppc.ca.gov

• Go to www.cacities.org/munilink. In the “Find a Vendor” 
area, select category “Attorneys & Legal Services” and click 
on the “Search” button. In the “Legal Specialty” menu, se-
lect the specialty that you want more information about. 
Ethics-related specialties include “Campaign Regula-
tion,” “Conflict of Interest” and “Nature & Limitations on 
Elected & Appointed Officials.”

• There is an association of attorneys who practice what 
is known as “political law” that includes some aspects of 
ethics law:

California Political Attorneys Association
www.cpaaonline.com
E-mail:  info@cpaaonline.com

Similarly, the professional association for attorneys in Califor-
nia provides attorney referral services and maintains a list of 
approved attorney referral services:

The State Bar of California
San Francisco (Main Office)
(415) 538-2000 or (213) 765-1000 (LA office)

http://calbar.ca.gov (Click on “Public Services” followed by 
“Finding an attorney for legal advice.”)

Key Concepts
There are a number of questions you can ask yourself to 
determine whether public service is right for you in terms of 
both your personal objectives and your financial situation. 
This is a preliminary list. If the answers to these questions 
cause concern, get additional information. 

Where can I Get More 
Information and assistance?

This pamphlet is only intended to provide an overview of the 
areas of ethics law for which you should prepare yourself as a 
candidate; it does not attempt to delve into the many com-
plexities and situation-specific rules that may apply to your 
personal situation. The following resources can help you learn 
more about these issues. 

a NotE about caMpaIGN EthIcS LaWS aNd prINcIpLES

Even the act of running for public office involves com-
pliance with a variety of laws, including fairly complex 
campaign disclosure laws.  The Fair Political Practices 
Commission offers a number of fact sheets and other 
resources to help candidates understand these require-
ments.  Visit the publications page at www.fppc.ca.gov for 
more information about these laws.  

Selecting a campaign treasurer with care is critical.  The 
individual has important responsibilities and liabilities 
under the law.  Select someone with an aptitude for care-
ful financial record-keeping as well as patience for under-
standing and complying with complex requirements.

Check with your agency to determine whether there are 
local campaign laws you need to be aware of as well.  

Some other tips: 

• Be alert for situations in which people try to link sup-
port for your candidacy with an action you will take 

as a public official.  It is a crime to link any action you 
will take as a public official with receiving campaign 
contributions or other benefits.

• Also be careful about taking positions on issues that 
may come before the agency in which you will be 
acting in a “quasi-judicial” capacity.  An example is 
when decision-makers are applying agency policies 
to specific situations, such as permit entitlements.  If 
you have expressed a strong opinion that indicates 
that you cannot be fair and open-minded at the 
hearing, there may be an effort to disqualify you from 
participating (or to invalidate the decision in which 
you participated) because of bias. 

Interested in setting a higher tone for your campaign 
activities in general?  The Institute’s website offers a host 
of resources on campaigning both ethically and effectively 
at www.ca-ilg.org/campaignethics.
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pErSoNaL FINaNcIaL GaIN

Fair Political Practices Commission
Can I Vote? A Basic Overview of Public Officials’ Obligations under the 

Political Reform Act’s Conflict-of-Interest Rules  

(revised 7/05) (www.fppc.ca.gov/index.html?id=37)

Attorney General
Conflicts of Interest (2004). Provides information to assist 

government officials in complying with California’s conflict-

of-interest laws and to assist the public and news media in 

understanding and monitoring situations that may give rise to 

conflicts of interest  

(http://ag.ca.gov/publications/coi_2004.pdf).

Institute for Local Government
Key Ethics Law Principles for Public Servants (2005). Contains a 
conflict of interest checklist on the back that alerts local officials to 
situations triggering a need to consult with their agency counsel on 
ethics legal issues (www.ca-ilg.org/ethicsprinciples).

pErSoNaL advaNtaGES & pErKS

Fair Political Practices Commission
Limitations and Restrictions on Gifts, Honoraria, Travel and Loans 

for Local Elected Officers & Candidates for Local Elective Offices, 

Local Officials Specified in § 87200, Judicial Candidates, Designated 

Employees of Local Government Agencies  
(revised 08/05) (www.fppc.ca.gov/factsheets/giftlocal.pdf)

Travel Guide for California Officials & Candidates  

(www.fppc.ca.gov/index.html?id=32)

Institute for Local Government
Of Cookie Jars and Fishbowls:  A Public Official’s Guide to Use of 

Public Resources (2004). This guide explores ethical and legal 
considerations that bear on spending decisions, including such 
issues as travel reimbursement and personal use of agency 
resources. It also features a sample expense policy for local agencies 
to consider adopting (www.ca-ilg.org/fishbowl).

GovErNMENt traNSparENcY

Fair Political Practices Commission
Your Duty to File:  A Basic Overview of State Economic Disclosure Law 
(www.fppc.ca.gov/library/seibook9-04.pdf)

Form 700 Instructions (www.fppc.ca.gov/index.html?id=36)

Attorney General
Public Records Act Summary (2004). Provides an explanation 
and summary of the California Public Records Act for access 
to governmental information (http://ag.ca.gov/publications/

summary_public_records_act.pdf). 

The Brown Act:  Open Meetings For Local Legislative Bodies (2003). 
Provides a brief overview of the main provisions of the Ralph M. 
Brown Act, which govern open meetings for local legislative bodies. 
This pamphlet is intended to assist local legislative bodies in 
complying with California’s open meeting laws and to assist those 
who monitor the performance of legislative bodies  
(http://ag.ca.gov/publications/2003_Intro_BrownAct.pdf).

Institute for Local Government
The ABCs of Open Government Laws (2005). This pamphlet explains 
the key provisions of the Brown Act and the Public Records Act 
(www.ca-ilg.org/abc).

FaIr procESSES

Fair Political Practices Commission
Campaign Contributions May Cause Conflicts for Appointees and 

Commissioners (www.fppc.ca.gov/index.html?id=103)

GENEraL

Fair Political Practices Commission
How Do I Get Advice from the FPPC?  

(www.fppc.ca.gov/pdf/advice.pdf)

Institute for Local Government

A Local Official’s Reference on Ethics Laws (2005). This guide 
summarizes key ethics law provisions relevant to public service, 
including financial interests, gifts and travel, use of public 
resources, governmental transparency and bias  
(www.ca-ilg.org/elr).

Doing the Right Thing:  Putting Ethics Principles into Practice in Public 

Service (2006). This pamphlet explains such things as the role that 
values and public perception plays in public service ethics. Among 
other things, the pamphlet is designed to be a handout at AB 1234 
training sessions (www.ca-ilg.org/rightthing).

Ethics Law Compliance Best Practices (2005). Interested in 
maximizing compliance with ethics laws? This checklist enables 
local agency officials to engage in a self-assessment of the agency’s 
current compliance practices (www.ca-ilg.org/bestpractices).

Everyday Ethics for Local Officials:  Finding Your Way (2005). This 
booklet provides a framework for analyzing ethical dilemmas and 
then offers a series of analyses of the legal and ethical dimensions 
of commonly-encountered dilemmas  

(www.ca-ilg.org/everydayethics).

Walking the Line:  What to Do if You Suspect an Ethics Problem 

(2005). This pamphlet answers the most frequently-posed question 
to the Institute with an eight-step process. The pamphlet also has a 
comprehensive charts relating to ethics laws and the consequences 
for violating such laws (www.ca-ilg.org/whatodo)
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deciding When Not 

to participate in an 

agency decision: 

abstentions and disqualifications

Question:

Answer:

Our governing body is struggling with the issue of abstentions. Here’s the situation. 
We are a small jurisdiction – everyone knows everybody, is related to everyone and 
has business relationships with everyone. What’s more, our elected officials have 
high ethical standards and want to avoid even the appearance of impropriety, so we 
abstain often. As a result, sometimes only a few individuals must make important 
decisions affecting our community – which makes them feel uncomfortable. Can 
you provide some insight on the law and ethics related to the abstention issue? 

December	2002

The	issue	of	when	to	refrain	from	participating	
in	an	agency	decision	is	indeed	a	vexing	one.	
As	with	many	ethical	issues,	it	is	an	area	in	
which	the	law	provides	some	–	but	not	all	
–	of	the	answers.	What	you	are	struggling	
with	is	a	tension	between	your	responsibility	
to	participate	in	your	agency’s	decisions	and	

your	desire	to	promote	the	public’s	trust	in	
the	integrity	of	those	decisions.	Related	to	the	
public	trust	issue	may	be	a	concern	that	you	
cannot	be	fair	in	a	given	situation.	

Let’s	analyze	the	situation	and	see	what	some	of	
your	options	might	be.

Right Versus Right

Legal Questions
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abstention or disqualification? 

A	definition	of	relevant	terms	is	a	useful	
starting	point.	When	an	official	abstains	from	
participating	in	a	decision,	he	or	she	does	so	
voluntarily.	Abstention	involves	the	exercise	of	
some	degree	of	judgment	or	choice.	

In	the	case	of	disqualification,	the	law	makes	
the	judgment	that	an	official	must	not	
participate	in	a	particular	decision.	Thus,	when	
an	official	is	disqualified	from	participating	in	
a	decision,	there	is	less	element	of	choice	than	
when	abstaining.	

It	is	important	to	keep	in	mind	that	being	
disqualified	from	participating	in	a	particular	
matter	does	not	imply	any	wrongdoing.	It	
simply	means	that	an	official	has	financial	
or	other	relationships	that	preclude	him	or	
her	from	participating	in	the	decision.	(Of	
course,	having	a	disqualifying	conflict	of	
interest	and	insisting	on	participating	in	the	
decision	is	another	matter.	Such	participation	
is	a	violation	of	the	law	and	could	subject	a	
decision-maker	to	civil	and	criminal	penalties.	
It	also	could	invalidate	the	action	taken.)	

Examples of disqualification 

The	most	common	form	of	disqualification	
occurs	under	the	state	Political	Reform	Act.	
Under	that	law,	a	public	official	may	not	make,	
participate	in	or	influence	a	governmental	
decision	that	will	have	a	foreseeable	and	
material	financial	effect	on	the	official’s	(or	his	
or	her	immediate	family’s)	economic	interests.1	
The	Fair	Political	Practices	Commission	
(FPPC)	has	adopted	a	process	for	determining	
when	an	official	must	disqualify	him	or	herself	
from	participating	in	a	decision.	

The	last	two	steps	of	the	process	recognize	
some	of	the	practical	considerations	referred	to	
in	your	question:	Step	seven	analyzes	whether	
the	decision’s	effect	on	the	public	official	
is	the	same	for	a	significant	segment	of	the	
public	(this	is	known	as	the	“public	generally”	
exception	to	the	disqualification	requirement).	

Step	eight	analyzes	whether	the	otherwise-

disqualified-official’s	participation	in	the	
decision	is	legally	required.	

The	latter	exception	applies	if	an	official’s	
disqualification	would	prevent	the	agency	from	
acting	in	a	situation	in	which	it	legally	must	
act.	When	analyzing	this	issue,	local	agency	
counsel	may	ask	such	questions	as:	1)	Is	the	
agency	unable	to	convene	a	quorum?	and	2)	
Are	there	no	alternative	means	of	making	the	
decision?	

Other	reasons	for	being	disqualified	from	
participating	in	a	decision	include	receipt	of	
campaign	contributions	(under	very	limited	
circumstances),	certain	forms	of	bias	based	on	a	
personal	interest	in	the	outcome	of	a	decision,	
or	strong	feelings	(positive	or	negative)	about	
the	parties	whose	interests	will	be	affected	
by	the	decision.	There	also	can	be	issues	of	
common	law	bias	to	consider	(personal	interest	
in	the	outcome,	party	or	factual	bias);	see	next	
section	for	more	on	this	issue.	

By	becoming	familiar	with	these	rules,	
public	officials	will	know	when	to	contact	
their	local	agency’s	attorney	for	help	in	
determining	whether	there	is	a	legal	basis	for	
disqualification.	It	may	also	be	necessary	to	

✓	 Trustworthiness

✓	 responsibility

 Respect

	 Loyalty

	 Compassion

✓	 Fairness

VValues at stake
in This dilemma
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consult	the	FPPC.	Remember,	only	written	
FPPC	advice	can	immunize	local	officials	from	
prosecution	if	you	unlawfully	participate	in	a	
decision.	

See	“Resources	for	Further	Reading”	box	on	
page	35	for	more	information.

abstentions 

What	if	your	agency	attorney	or	the	FPPC	says	
that	there	is	no	legal	basis	for	disqualifying	
yourself	from	a	particular	matter,	but	you	
continue	to	have	concerns	about	your	ability	
to	make	a	fair	decision?	If	you’re	not	confident	
that	you	can	separate	your	personal	loyalties	
from	the	interests	of	the	community	as	a	whole,	
it’s	best	to	abstain.	

What	if	you	are	confident	in	your	ability	to	
make	a	fair	and	public-minded	decision,	but	
others	are	questioning	your	ability	to	do	so?	As	
with	many	ethical	dilemmas,	this	is	an	example	
of	conflicting	and	important	values.	

One	value	is	fulfilling	your	responsibility	as	
an	officeholder	to	make	decisions	–	which,	of	
course,	is	what	your	constituents	elected	you	
to	do.	Related	to	this	value	is	the	benefit	of	
having	as	many	decision-makers	as	possible	
participate	in	decisions	to	reflect	the	full	range	
of	community	perspectives.

The	other	value	is	preserving	the	public’s	trust	
that	the	agency’s	actions	are	based	on	principles	
of	fairness	and	what	best	promotes	the	public’s	
interests	–	as	opposed	to	decision-makers’	self-
interests	or	those	of	their	friends	and	family.	

In	these	instances,	put	yourself	in	the	public’s	
shoes.	Make	an	honest	assessment	of	what	you	
would	think	if	you	were	a	member	of	the	public	
analyzing	the	situation.	If	you	would	question	
your	ability	to	put	personal	interests	and	
loyalties	aside,	you	may	want	to	abstain.	

This	kind	of	assessment	causes	some	officials	
to	adopt	the	practice	you	describe	of	avoiding	
even	the	appearance	of	impropriety	with	respect	
to	their	conduct	as	public	officials.	Such	a	
practice	places	a	high	value	on	maintaining	

TThe Eight steps of a 
disqualification analysis 
The process of determining when an 
official is disqualified from participating 
in a decision is a very complex one. 
There are statutes, regulations and 
interpretive opinions that flesh out each 
aspect of the basic prohibition.

To organize the analysis, the Fair 
Political Practices Commission has 
adopted an eight-step procedure for 
identifying when one must disqualify 
oneself from participating in a matter. 
Although it is useful to be aware of 
the general outlines of the process, the 
analysis with all its twists and turns is 
best undertaken by agency attorneys and 
the Fair Political Practices Commission 
staff-particularly since the rules are not 
necessarily logical or intuitive.

1. Are you a public official within the 
meaning of the rules? 

2. Are you making, participating 
in making, or influencing a 
governmental decision? 

3. Do you have an economic interest in 
the decision? 

4. Is your economic interest directly or 
indirectly involved in  
the decision? 

5. Are the financial impacts on your 
economic interests considered 
important (material) enough to 
trigger a conflict of interest? 

6. Is it reasonably foreseeable 
(substantially likely) the governmental 
decision will result in one or more of 
the materiality standards being met 
for one or more of your economic 
interests? 

7. Is the decision’s effect on your 
economic interest different from the 
effect on the public generally? 

8. Even if you have a disqualifying 
conflict of interest, is your 
participation legally required?
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and	improving	the	public’s	perception	of	
government	and	those	who	govern.	This	value	
reflects	a	concern	that	the	loss	of	public	trust	in	
government	diminishes	the	community	support	
necessary	to	address	pressing	community	
challenges.	

Adopting	this	approach	may	mean	not	
participating	in	an	important	decision.	Perhaps	
even	more	difficult	is	the	fact	that	those	who	
do	participate	may	make	what	you	consider	
to	be	the	“wrong”	decision,	in	terms	of	the	
long-term	interests	of	the	community,	and	one	
with	which	your	constituents	disagree.	Some	
of	your	constituents	may	feel	disappointed	and	
angry	if	you	step	aside	and	let	others	make	
a	decision	with	which	they	disagree.	They	
may	even	tell	you	they	didn’t	elect	you	to	be	
ethical	or	concerned	about	the	public’s	trust	in	
government:	“As	long	as	the	law	says	you	don’t	
have	to	disqualify	yourself,	don’t	worry	about	it.”	

Ultimately,	the	issue	rests	in	the	value	you	
place	on	ethics	in	your	service	as	a	public	
official.	Again,	it	appears	that	you	and	your	
colleagues	have	already	placed	a	high	value	

on	such	ethical	considerations	by	deciding	to	
avoid	even	the	appearance	of	impropriety.	Some	
agencies	have	formalized	such	values	in	a	code	
of	ethics.	Such	codes	can	be	a	useful	source	of	
guidance	in	sticky	situations.	

If	your	agency	does	not	have	a	code,	ask	
yourself	how	you	want	to	be	remembered	by	
the	community	and	your	family.	If	integrity	is	
part	of	the	picture,	then	braving	criticism	for	
voluntarily	refraining	from	participating	in	an	
important	decision	may	be	worth	it	to	you.	
Moreover,	having	such	a	reputation	may	help	in	
the	future	when	you	believe	you	can	ethically	
participate	in	a	decision,	even	when	others	are	
questioning	your	ability	to	do	so.	And,	if	you	
establish	such	a	reputation,	the	public	will	be	
more	likely	to	be	receptive	when	you	indicate	
that	you	can	ethically	participate	in	a	decision,	
even	when	others	question	your	ability	to	do	so.	

disqualifications, abstentions 
and The ability To Take action 

What	about	those	feelings	of	discomfort	you	
describe	when	your	agency	takes	action	with	
relatively	few	elected	officials	participating	in	
the	decision?	It	may	be	helpful	for	you	to	be	
aware	of	some	minimum	thresholds	established	
by	law.	

The	general	rule	is	that	a	majority	of	a	body	
must	be	present	for	it	to	conduct	business	–	a	
concept	known	as	a	quorum.2	Having	a	quorum	
ensures	that	a	legally	specified	minimum	
number	of	decision-makers	participate	in	a	
decision.	

Usually,	a	majority	of	the	quorum	is	necessary	
for	an	item	to	pass,	although	there	are	special	
rules	that	apply	to	certain	kinds	of	actions.	For	
example,	resolutions,	orders	to	pay	money,	and	
all	ordinances	require	three	votes	to	pass.3	Laws	
also	require	more	than	a	majority	of	the	body	in	
order	to	take	certain	actions.4	

These	special	rules	reflect	a	judgment	that	
some	agency	actions	are	sufficiently	important	
that	the	body	may	not	act	with	just	a	small	
number	of	its	members	participating	in	the	
vote.	

MMake an honest assessment  

of what you would think if  

you were a member of the public 

analyzing the situation.  

If you would question your 

ability to put personal interests 

and loyalties aside, you may 

want to abstain. 
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How	do	abstentions	and	disqualifications	
affect	the	existence	of	a	quorum?	The	general	
rule	is	that	elected	officials	who	abstain	are	
counted	for	purposes	of	determining	a	quorum,	
but	their	abstentions	are	not	counted	when	
tallying	the	votes.	

For	example,	if	your	agency	has	a	five-member	
governing	board	and	three	members	attend	a	
meeting	but	one	abstains,	the	board	can	still	
take	action	because	the	two	voting	members	
and	the	abstaining	one	constitute	the	requisite	
quorum	of	three.	However,	the	two	voting	
members	must	each	vote	in	support	of	the	
matter	for	it	to	pass,	assuming	that	the	matter	
is	not	one	that	requires	three	affirmative	votes	
or	another	special	vote	threshold.	

It’s	important	to	note	that	those	who	abstain	
from	voting	because	of	a	pending	question	
concerning	a	conflict	of	interest	(for	example,	
a	council	member	who	is	waiting	to	receive	an	
advice	letter	from	the	FPPC)	may	be	counted	
toward	the	quorum.	This	is	because	they	have	
not	yet	been	disqualified	(typically	their	agency	
attorneys	recommend	that	they	abstain	pending	
resolution	of	the	conflict	issue).5	

Conversely,	those	who	are	disqualified	from	
participating	in	the	decision	are	not	counted	
toward	the	quorum.6	Thus	(again	assuming	a	
five-member	governing	board),	if	three	members	
attend	a	meeting	and	one	is	disqualified,	the	
body	lacks	a	quorum.	If	four	members	on	a	five-
member	board	attend,	and	one	abstains	and	one	
is	disqualified,	there	is	a	quorum	of	three	and	the	
matter	will	pass	with	two	affirmative	votes.	This	
scenario	again	assumes	that	the	matter	is	not	one	
that	requires	three	affirmative	votes	or	another	
special	vote	threshold.	

What to do If You abstain or 
disqualify Yourself 

A	consensus	exists	that,	when	you	disqualify	
yourself	or	abstain,	you	should	not	participate	
in	any	aspect	of	the	decision-making	process.	
The	basis	for	this	rationale	is	as	follows:	If	it’s	
inappropriate	for	you	to	vote	on	a	matter,	it’s	
also	inappropriate	for	you	to	participate	in	the	

discussion	or	in	any	other	activity	that	could	
influence	a	colleague’s	vote.	This	includes	being	
present	for	the	discussion.	

The	law	codifies	this	concept	regarding	
disqualifications.7	Typically	one	with	a	
disqualifying	financial	interest	in	a	decision	
must	take	the	following	series	of	actions:	

•	 Publicly	identify	the	financial	interest	or	
potential	conflict	of	interest	in	sufficient	
detail	to	be	understood	by	the	public;	

•	 Recuse	themselves	from	discussing	or	voting	
on	the	matter;	and	

•	 For	certain	officials,	leave	the	room	until	
after	the	discussion,	vote	and	any	other	
disposition	of	the	matter,	unless	the	matter	
is	on	the	consent	calendar.	

Rresources for  
Further reading

The Institute’s A Local Official’s 
Reference on Ethics Laws explains 
the disqualification rules in more 
detail. The guide is available without 
charge in electronic form from the 
Institute’s website: www.ca-ilg.org/
trust. Hardcopies are available for 
purchase through CityBooks (916) 
658-8257 or www.cacities.org/store).

The Fair Political Practices 
Commission also publishes a handy 
guide to the state rules in this area. 
The guide is called “Can I Vote? An 
Overview of the Conflicts Laws,” 
and is available in electronic form 
without charge from the FPPC’s 
website: www.fppc.ca.gov (click on 
Publications tab).
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The	law	does	allow	a	public	official	to	speak	on	
the	issue	at	the	same	time	as	the	public	speaks	
on	the	issue	if	the	subject	of	the	decision	is	the	
official’s	business	or	property.13

Local	elected	officials	may	wish	to	consider	
whether,	as	an	ethical	matter,	they	want	to	also	
follow	these	practices	when	they	voluntarily	
abstain	from	participating	in	the	decision.	

The duty To decide,  
not duck 

As	you	point	out,	in	an	ideal	world,	all	
members	of	a	governing	body	would	be	able	
to	participate	in	any	given	decision.	This	
underscores	how	important	it	is	for	all	members	
of	a	governing	body	to	attend	every	meeting,	so	
decisions	can	reflect	the	views	of	every	voting	
elected	official	who	can	participate	in	the	
decision.	

Responsibility	is	a	key	component	of	ethical	
behavior.	Attending	and	being	prepared	for	
meetings	is	a	major	element	of	an	elected	
official’s	responsibilities	and,	hence,	ethical	
behavior.	So	is	voting	in	general.	It	may	be	
tempting	to	abstain	because	of	concerns	about	
making	an	unpopular	decision	or	simply	not	
knowing	which	decision	is	best.	As	hard	as	
some	decisions	are,	making	decisions	is	what	
you	were	elected	to	do.	

It	is	manifestly	unfair	–	and	unethical	–	to	
abstain	or	otherwise	put	your	colleagues	in	the	
position	of	taking	the	heat	for	a	necessary	but	
unpopular	decision.	

pointing Fingers at Others 

What	if	you	have	reason	to	believe	that	a	
colleague	is	disqualified	or	ought	to	abstain?	
The	best	approach	is	to	discuss	your	concerns	
privately	with	the	colleague.	If	you	are	
still	concerned	that	the	colleague	is	legally	
disqualified	from	participating,	the	next	step	is	
to	discuss	the	issue	with	the	agency	attorney	
and	relevant	law	enforcement	authorities.

UUse special Caution 
When a public Official 
has an Interest in an 
agency Contract

Another disqualification and 
abstention issue arises when a 
public official has a financial 
interest in a contract that comes 
before the agency for approval. 

State law prohibits public 
officials from having a financial 
interest in any contract made 
by their agencies.8 This is a 
prohibition against self-dealing. 
The prohibition is absolute and it 
applies even if the official abstains 
from voting on the contract and 
does not participate in any of 
the preliminary discussions, 
negotiations, planning or 
solicitation of bids. 

The penalties for violating the 
contracting conflict-of-interest rules 
are severe. Violations are a felony, 
punishable by fines, imprisonment 
and disqualification from ever 
holding office again.9 The contract 
is also “void,” meaning the agency 
does not have to pay for goods 
or services received under the 
contract and may seek repayment 
of amounts already paid.10

There are limited exceptions to the 
rule, including when the interest is 
so small that it amounts to “non-
interest” or a “remote interest.”11 
There is also a limited rule of 
necessity.12 Consult your agency 
attorney the minute you believe 
you may have an interest in a 
contract being contemplated by 
your agency. 
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It	is	not	typically	ethical	to	use	a	public	
meeting	or	other	public	forum	to	make	political	
hay	out	of	the	situation.	Such	an	approach	
embarrasses	your	colleagues	and	generally	
diminishes	the	public’s	view	of	your	decision-
making	process.	One	seasoned	mayor	explains	
that	she	discourages	such	conduct	by	stopping	
the	discussion.	She	also	admonishes	the	accuser	
that	the	issue	of	whether	to	disqualify	oneself	
or	abstain	is	one	that	the	accused	council	
member	needs	to	decide,	in	consultation	with	
the	city	attorney	and	relevant	law	enforcement	
authorities.	

What’s	more,	if	you	are	mistaken	about	the	
underlying	facts	of	the	accusation,	you	could	
also	end	up	embarrassing	yourself.	Following	
the	Golden	Rule	is	a	good	rule	of	thumb:	Treat	
everyone	the	way	you	would	like	to	be	treated.	

no Easy answers 
Regrettably,	engaging	in	the	legal	and	ethical	
analyses	described	here	does	not	ensure	that	
you	can	avoid	uncomfortable	situations.	As	
Rushworth	Kidder	observes	in	his	book,	How 
Good People Make Tough Choices: Resolving the 
Dilemmas of Ethical Living,	“Those	who	live	in	
close	proximity	to	their	basic	values	are	apt	to	
agonize	over	choices	that	other	people,	drifting	
over	the	surface	of	their	lives,	might	never	see	
as	problems.	Sound	values	raise	tough	choices;	
and	tough	choices	are	never	easy.”	Kidder	is	
encouraging	us	to	become	more	accustomed	
to	the	inherent	discomfort	that	comes	with	
striving	to	be	ethical.	

Endnotes 
1	See	Cal.	Gov’t	Code	§§	87100	and	following.

2	See	Cal.	Gov’t	Code	§	36810	(for	general	law	cities). See also	
Cal.	Civ.	Proc.	Code	§§	12	and	15.	Note,	however,	the	rule	
is	different	for	county	boards	of	supervisors,	which	require	a	
majority	vote	of	the	entire	membership	of	the	board	to	act.	See	
Cal.	Gov’t.	Code	§	25005.	

3 See	Cal.	Gov’t	Code	§	36936.	

4	For	example,	urgency	ordinances	(for	the	immediate	
preservation	of	the	public	peace,	health	or	safety)	require	a	four-
fifths	vote.	See	Cal.	Gov’t	Code	§	36937(b).	Urgency	interim	
zoning	ordinances	(moratoria)	also	require	a	four-fifths	vote.	See	
Cal.	Gov’t	Code	§	65858.	Resolutions	initiating	eminent	domain	
proceedings	require	a	two-thirds	vote	(four	votes	in	a	general	law	
city).	See	Cal.	Civ.	Proc.	Code	§§	1245.220,	1245.240.	

5	Farwell v. Town of Los Gatos,	222	Cal.	App.	3d	711,	271	Cal.	
Rptr.	828	(6th	Dist.	1990)	(subsequently	ordered	not	published).	
See also	62	Cal.	Op.	Att’y	Gen.	698,	700	(1979).	

6	Id. 

7 See Cal.	Gov’t	Code	§	87105.

8	Cal.	Gov’t	Code	§	1090.

9	See Cal.	Gov’t	Code	§	1097.

10	Thomson v. Call,	38	Cal.	3d	633,	214	Cal.	Rptr.	139	(1985);	See	
Cal.	Gov’t	Code	§	1092.

11 See Cal.	Gov’t	Code	§§	1091(a)	and	1091.5.

12	See	70	Cal.	Op.	Att’y	Gen.	45	(1987).

13	See	Cal.	Gov’t	Code	§	87105(a);	Cal.	Code	Regs.	§	18702.4.
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Taking Chances With Ethics Laws: A High Stakes Gamble  

This column is a service of the Institute for Local Government (ILG) Ethics Project, which 
offers resources for local officials on public service ethics. For more information, visit 
www.ca-ilg.org/trust .  

QUESTION  

In your September column, you presented a chart titled "Potential Consequences of 
Violating Federal or State Ethics Laws," which detailed the penalties for violating various 
ethics-related laws. Some of the potential penalties caught my attention, but I am 
wondering whether the chart tells the whole story. For example, what are the odds of 
getting caught and prosecuted for violating these laws? Furthermore, if it's a first offense, 
aren't the authorities likely to go easy on public officials?  

ANSWER  

You are quite right that the penalties chart tells only a partial story. Let's try to fill in some 
of the missing pieces. 

The Odds of Getting Caught  

It's difficult to provide a numerical figure for the cost of getting caught and being 
prosecuted. However, the reality of being a public official is that you are most likely going 
to have detractors - political opponents, those who disagree with you or even gadflies.  

For example, anyone can file a complaint with the Fair Political 
Practices Commission (FPPC) if the violation in question relates 
to the Political Reform Act. The FPPC will decide whether to 
investigate and prosecute a case based on its analysis of 
whether the case can be successfully prosecuted and whether it 
should be prosecuted.  

Former FPPC Chairperson Karen Getman, whose firm 
specializes in political law, believes that a high percentage of 

FPPC cases are generated by detractors and political opponents. She notes that the 
FPPC is obliged to look into each complaint it receives, and the FPPC's response is itself 
under a microscope when it makes a decision to prosecute or not.  

Even if the FPPC does not prosecute, the Political Reform Act allows a private party to 
bring a civil action after presenting a written request for prosecution to the FPPC, and the 
FPPC declines to pursue the action in 120 days. This can lead to a "bounty hunter" 
dynamic. In one extreme case, for example, an indi vidual asked the FPPC to prosecute 
a series of violations totaling 931 cases in 120 days. When the FPPC could not do so, 
the individual filed civil actions against hundreds of defendants. The FPPC has asked the 
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Legislature to amend the Political Reform Act to prevent what might be considered 
abuses of the process.  

Enhanced Enforcement  

The FPPC has also instituted stream lined procedures to expedite enforcement of some 
kinds of violations (see chart below). For example, in 2000 the FPPC initiated a fast-track 
enforcement process for officials who do not file Statements of Economic Interests 
(SEIs). The fast-track program features streamlined paperwork and procedures, 
standardized fine schedules and special outreach efforts to alert affected filers to 
approaching filing deadlines. The FPPC reports that the program has brought improved 
compliance levels and speedier processing of such cases. The FPPC has fast-track 
programs relating to campaign reporting laws as well. These programs mean the FPPC 
can bring more enforcement actions.  

Of course, the FPPC is not the only entity 
enforcing ethics-related laws. A number of 
district attorneys' offices have individuals 
assigned to investigate and prosecute 
public integrity issues on a full-time basis. 
For example, the Los Angeles County 
District Attorney's Office of Public Integrity 
ac tively investigates and prosecutes ethics 
law violations.  

In terms of the idea that prosecutors will "go 
easy" on public officials, Jim Sepulveda of 
the Contra Costa District Attorney's Office 
explained his views at the League's annual 
conference in October. Sepulveda said that his office fully, fairly and expedi tiously 
investigates every complaint it receives. He emphasized, however, that his job is not to 
prevent political fallout , protect the public entity's image or prevent embarrassment of 
individuals.  

Penalties Are Only a Small Part of the Cost  

It's important to understand that once a public official becomes the target of an 
investigation and enforcement action, the prospect of a fine is only part of the costs he or 
she will incur. First, the public official will likely hire an attorney to advise and represent 
them. Attorneys interviewed for this column estimated a minimum of $3,000 to $5,000 for 
attorneys' fees in FPPC enforcement actions, but fees of $25,000 to $30,000 are not 
uncommon . In fact, it can be a real challenge to keep the fees below the fine amounts.  

If an individual decides to seek judicial review of an adverse FPPC enforcement action, 
attorneys' fees can be upward of $100,000.  

Not surprisingly, defense costs in criminal cases are even higher. Matt Jacobs, a former 
federal prosecutor whose Sacramento-based private practice now includes white-collar 
criminal defense, explains that the fees are likely to vary with the client's goals. For 
example, he estimates that if an official is under investigation for a federal criminal 
offense and wants to admit wrongdoing, the fees could be in the neighborhood of 
$15,000 to $20,000. Fighting the charges through a federal jury trial, on the other hand, 
can cost upwards of $1 million or more, depending on the complexity of the case.  

In fact, just to open the case file after an individual has been charged is likely to cost 
$50,000 up front. This is in part because of the milestone that occurs when an attorney 
makes an appearance on behalf of a criminal defendant once the defendant has been 
charged: A judge may not let that attorney withdraw from representing that defendant.  

But all attorneys consulted for this column emphasized that the personal costs to those 
who are the object of an enforcement effort are the most significant. Chip Nielsen, who 
has been advising clients on ethics law issues for decades, says that his clients describe 
the proceedings as being "one of the most unhappy experiences and periods of their 
lives," and they never, ever want to go through it again. Nielsen attributes this to the 
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emotional toll of being under the cloud of an investigation.  

Getman and Jacobs echo the sentiment. Jacobs describes the experience of being the 
target of a criminal investigation as "emotionally devastating." He also notes that the 
effort to vindicate oneself can become an all-consuming focus. Getman notes that the 
negative publicity associated with being under investigation creates a terrible stress on 
public officials and their families. This can be exacerbated by the financial stress 
associated with drawing down one's savings and retirement accounts and/or going into 
debt to pay for one's defense.  

Another element of stress is the realization that, because of the strict liability nature of 
most ethics laws, good intentions, honest mistakes and, of course, ignorance of the law 
can count for virtually nothing in enforcement proceedings. Attorney James Harrison 
observes that, "'I didn't mean it' doesn't make an FPPC charge go away; at best it may 
mean that there's no enhancement of the fine." Harrison practices political law and 
represents clients in FPPC enforcement actions.  

Current FPPC Chair and former City Attor ney Liane Randolph summarizes the FPPC's 
thinking this way:  

As the saying goes, ignorance of the law is no excuse. As a practical matter, it is very 
difficult for us to tell if a violation was genuinely inadvertent, the result of inattention or if 
the person flouted the law entirely. And legally, all three of those situations are 
considered violations of the law. So while the level of intent may affect the amount of 
fines or whether we resolve the case with a warning letter, the bottom line is that a 
violation is a violation and will be prosecuted. Taking the time to learn the ropes and ask 
for help is a far wiser use of resources than trying to guess the rules or walking close to 
the line in the hopes of beating the system.  

The humiliation factor can be high as well. One can go from being a respected pillar of 
the community to an object of community and media scorn. Some officials have even 
chosen to move out of the area.  

Successful prosecutions can affect public officials' very livelihoods. Lawyers can lose 
their licenses to practice law. Others can lose their jobs if their employers feel it reflects 
badly on them to have someone accused of corruption on their payrolls. And, of course, 
it may not be possible to hold a job open for someone serving jail time.  

And what about the prospects for suc cessfully defending oneself? Drawing on his 
experience in federal corruption cases, Jacobs notes that jurors tend not to be familiar 
with many commonplace - and even lawful - political activities (for example, fund raising). 
His experience is that jurors can be deeply offended by practices that are perfectly 
lawful. This kind of juror adverse reaction can make conduct that is even close to the 
legal line very risky.  

Conclusion  

In short, playing fast and loose with ethics law compliance issues is indeed like rolling the 
dice. At some point, the odds catch up with you. While one transgression may go 
unobserved, sooner or later someone - a political opponent, the media or enforcement 
officials - is likely to start looking for things. When they do, you don't want them to find 
anything.  

One city attorney shared how glad he was that he was scrupulously careful with both big 
and little ethics law issues in his own conduct as a public servant because when a 
question was raised about one issue, all his activities were then put under a microscope. 
He was ultimately vindicated of any wrongdoing, but the experience was nonetheless 
stressful, and it would have been more so if he had cut corners.  

Former FPPC Chairperson Getman sums it up well: "When it comes to ethics laws, an 
ounce of prevention is truly worth a pound of cure."  

Paying Attorneys' Fees: Not as Easy as You Might Think  

Some local officials may be under the mistaken impression that if they are charged with 
unlawful activity in connection with their public service, their agency will pay for their 
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defense. It's true that, under some circumstances, an agency will pay for the defense of 
an individual official or employee. However, if the charge involves violation of civil or 
criminal ethics laws, it's highly risky to expect the agency to pick up the tab.  

First, it's important to remember that the agency's attorney is not your attorney. His or 
her obligations and the attorney-client privilege relating to confidentiality extend to the 
entity as a whole, not individuals.  

Furthermore, for the public entity to provide a defense of an individual within the 
organization, the governing body must find that the act or omission at issue in the 
litigation was in the scope of the individual's duties as a public servant (the statute 
specifically refers to "scope of his employment as an employee of the public entity").1 

The courts use such phrases as "fairly regarded as typical of or broadly incidental to" the 
public agency's business.2 Of course, your colleagues may not want to conclude that an 
allegedly improper practice is "typical" for the agency.  

The entity may refuse a request for a defense if the conduct at issue involved "actual 
fraud, corruption or actual malice."3  

The law is clear that an agency is not obliged to provide a defense in a criminal 
proceeding or removal-from-office proceedings. If it does, it must find, among other 
things, that providing a defense would be in the best interest of the public entity. It must 
also find that the person acted in good faith, without actual malice and in the apparent 
best interests of the public entity.4  

There can be strong political pressures against providing a defense to charges of 
wrongdoing at taxpayer expense. It's also important to keep in mind that, for a variety of 
reasons, the pressures are strong for elected officials and others to repudiate alleged 
unlawful conduct.  

Public officials may use campaign funds to pay for attorneys' fees and fines,5 although it 
can be a challenge for local officials to raise money for these kinds of purposes. Although 
state officials and candidates for state office may create and fund raise for "legal defense 
funds,"6 this is not an option for local officials.7  

Then where do people get the money to defend themselves? For those without 
resources, there may be legal services available through either the state or federal public 
defenders' offices. For more middle-class defendants, the options may include taking out 
a mortgage on their home, cashing out retirement plans or saving accounts, borrowing 
from relatives and sometimes a combination of all of the above.  

1. Cal. Gov't Code section 995.  

2. See Farmers Insurance Group v. County of Santa Clara, 11 Cal. 4th 992, 1003 (1995). 
 

3. Cal. Gov't Code section 995.2.  

4. Cal. Gov't Code section 995.8.  

5. See Cal. Gov't Code sections 89514. 89513(c)(2); FPPC Advice Letter A-97-144 (April 
21, 1997).  

6. Cal. Gov't Code section 85304; 2 Cal. Code of Regs. section 18530.4 (exception: local 
officials who are candidates for state office).  

7. FPPC Advice Letter A-02-109 (2002).  
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